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UNIZED SYSTLS OF SeLriIcs, 


ijppellce 


TALES BDI RD CAVINESS, 


isopellant. 


appeal fro. a Judgment 
of the unitec States District 
Court for the District of 
Colunbia 


BRIEF FOR APPELLANT, 
TounES EDWARD Ca VINESS 


ISSUE PRESENTED 
whether swopellant, Jawes udware Caviness, was 


denied his constitutional right to a speecy trial. 


Note: PMis case hes noc deen ybefore this Court 


previously. 


a= 


REPERENCSS 2D RULINGS 
The following ruling is pertinent: Jxudgucnt anc 


Comuitncnt Order of District Court, dated Deceé:woex 6, 


136.: (Record on ..opeal) . 


STATEHENS OF Im CASE 
This case is before the Court on appeal from a 
jJucguent of che United States District Court for che 
District of Colunbia eniered on Decemwoer 6%, 1966, 
J@ues sdward Coviness, guilty on 
two counts of an indictwent against hin: onc, of 
having violated Pitle 22 of the District of Columbia 
Code, Section 2204, involvin; the unautnorized use 
of a motor vehicle; and the second, of having violated 
ited Scates Code, Section 2312, 
involving the interstate trinsport: tion of a stolen 
wotor vehicle. The district court's judgnent was 
bascd upon @ jury verdict of Guilty rendered at a 


eS 
trial in the district court on October 17-lu, 196. 
LT a aces ————- — 


—$—$ — 


Cevin.ss was sentenced on December G, 19 


frou one to three years iupxrisonwent on cach of the 


two counts on Which he was convicted, the sentences 
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concurrently, out consecutively to any sentence 
previously iuposec by any ot.:cx federal o 
has jurisciction over this appeal uncer 
te Sec. 12yl. Whe sreveclant provisions of the 
District of Columbia anc United States Codes are set 
forch in an “ppendix hereto. 
I. ‘TEE 2uCOR2D FACTS 
Pre-Trial Jvents 
Caviness was arrested on June 22, 1966, in Hanover. 
County, virginia, (tr. 16-17, 24, 45-46) .4/ at the 
time of his arrest, Caviness was driving an autowodile 


whe 


17). Caviness consented to his removal to the District 
Of Coluubia (kec.-) iver of Removal Hearing), and on 
July ld, 1960, he was brought back to the District of 
Coluubie where he was hele in custody (Tr. 47; Xec.- 


Pinal Co.snituent). On sugust ~, 1966, an indict:<cat 


l/ References designated "Ty." arc to the Transcript of 
Proceedings in the District Court; the Recore on 
‘“ppeal is referred to as "Rec." 
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against Ceviness was filed in the district court, the 


indictuent charging that Caviness coim«itiec the offenses 


of which he was subsequently convicted, On Augest 13, 
1966, Ceviness cntereé 2 plea of Not Guilty to the 
charses against hia (Rec.-Indictnent, Plea of Defendant) . 
_n hugust 24, 1966, Caviness' attorney, by motion, 
recuested the Cistrict court to release Ceaviness fron 
custody on his personal recognizance. ‘The wotion 
requesting Ceviness' release recited: "Enlargement 
of the defendant is necessary in oxder that he nay 
assist his counsel in locating @ vital defense witness 
known to the defendant only by a nicknane,.” On or 
about Septenber 2, 196C, the district court ordexed 
Caviness to be rcleased on his personel bond of $500.00. 
Keteatchepecie SNES Stee eee 
‘The order releasing Caviness placed no restriction 
on him with respect to his presence or absence £row 
the District of Coluubia; nor did it require Wieuleo 
report his whereabouts, or otherwise report, to anyone. 


(Rec.-inot. for Release; order Gated Scot. 2, 1966). 


~5S- 
267, Coviness' court-appointed counsel 
wenese L. Ruciner, User moved the district court to 


withdre: as C viness’ counsel on che oround 


been unoavle to contact or locate Civiness .2/ ie’. Rufftner's 


motion sought "anppropricce xelic£ from the Courc, 

in selieving hin fix. Ruffner] fron his dGeties 
or in locacing the Gefcndant" (Rec.-lot. for Leave to 
.ithdzaw). va vareh 31, 1967, the district court 
deniec .+©. iuffncr's notion "pending ascert. inmen> 
by U. S. Atiy. of any violztion of conditions of 
cefencant’s release on personal recognizance" (Rec.- 

Tucge ‘.c lsh). 

Septenver 7, 1367, C viness’ 

Caviness di€ not appear, however, anc a 


fervent fox nis acrest was issued (Entry, Crin. 


ine RUEEner was the sccond attorney apypoin=ed to 
act as Coviness’® counsel. The attorncy first 
appointed, Robert -.. Niles, asc., was relicved 
by Cistrict court order cated Decenber 30, 1960 
(ktec.-0rd. appointing Counsel). 
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Docket, Di ct.) .3/ {he case was called 2 second 


cime on parch 25, 196%. Again Caviness did not appear, 


ana the case was then placed on the inactive calender 


(Snexy, Crin. Docket, Dist. Ct.) 

Caviness was arrested in North Carolina on Janu: ry 16, 
an offense unrelated to those involved in this 
for which, on wy 17, 1968, he was sentenced 

foeth Coxolina court to imprisonment for twenty 

Ss in 2 North Caroline facility. on July 16, 

196.5, Cuviness sent 2 handrwitcen letcexr from his 


place of imprisonuent in Jorth Carolina co the 
aN rt aero LSet tet ene Shela a 
Gistrict court, in which he reauested a speedy trial 
pee aes See 
ee 
Gistrict court incictment pending against hin 


(Fite-Dist. Ct. Criminal Clerk's Office). Caviness'* 


3/ On August 29, 1967, the district court 4Assignuent 
Comuissioner sent a letter to Cavincss, notifying 
hin that his crial h:d been set for Septenmer 5, 
1967, and civecting him co report to the united 
States Courthouse; in tic District of Columbiz, 
on that date. Tie letter was sent to Caviness’ 
last known address in the District (Pile-Dist. 

t&. Criwinal Clerk's Office). 


Tue da : avi arvcest in ilerth Carolina and 
the s imposed ty the North Carolina 
covrté arc no o£ xvecore in this case... 
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ted by the Cistrict court as @ lotion 
ial, and such wotion we antec on 

ugust 15, 1956 (Rec.-OrGer, Tudge Curran). 

i ee Se ee, 

On Scpteuver 6, 1303, the strict couxst issued 
o£ Eebeas Corpus 1c Prosecvendus ordering 

Caviness' return Frou Jorth Carolina to the District 


foc trial in the CGiserict covrt (Rec.- 


Zapeas Corpus) = fe w ve turned 


to the District on Sentember 13, 1368 
Ct. Crim. Clerk's Office; j4sntry on Rear of Undatec 
“vit Signed by ducge Cusran), and wes brought to <rial 


on Octobex 


By wotion Gated ~pxvil 7, 1969, counsel appointed 
by this court to represant Caviness movec for a 
writ in the aature of neobeas corpus ordering 
C-viness'’ ceturn to the District of Colundia frou 
Jorth Caroline where he was then imprisonec. The 
pucpoz¢e' of the motion was to enable caunsel to 
inte:view Caviness for the purpose of preparing 
this appeal. In support of the notion, it was 
pointed: ovt that C viness had been returned co the 
District of Colusbia fro.: Jorth Carolina to stand 
trial in the district curt, ané that such return 

hac: been accomplished pursuant to a txit of Mabeas 
Corpus i.€ Prosequenéua. By order dated jiy 27, - 
L965, this Court ccnied the motion without prejudice 

cto its renewal if “other ineans such cs correspondence 
ane interviews with appellant at his place of con- 
finerent are inacecvete." hereafter, on June 24, 

1955, counsel journeyed to Boone, North Carolina, 

ane there interviewee Caviness at his place of confine- 
ment. 
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B. 

Paul J. rer testified that at 11:45 p.u. on the 
night of june 1", 19646, he parked iis 1955 gzcen Cnevrolet 
avtouosile, bearing iaryland license plate DF $017, on 

Strcet at léth one L Streets in the District of 
Colu.bic., After parking nis ca kex, without lock- 


ing the ignition, placed the car keys in his pocket, 


and then went to work. At 4230 a.m. the next morning, 
Boker xcturned to the place where he had left his auto- 
mobile, but it was not there. 3° ker had given no one 
pexuwission to use the car. Directed there by the 
Virginie State Police, B-ker located his automobiae 
about a week und a half thereafter in a garage ih 
Ashland, virginia (Tr. 7-10, 11). Baker haé@ purchased 
the automobile in Febraary 1966 for $150.00 (Tr. 13-14) . 


& Virginia State policeman, Trooper Williaii, »yres, 


testified that at about 1:00 p.m. on June 22, 1966, 


about five wiles south of Ashland, Virginia, he stopped 
@ 1955 green Chevrolet autoxobile with a Gisconnected 
wauffler. The autonobile was proccéding south on Inter- 


State 95. It bore iiarylané license DF 3017, ané was 


driven by @ nian who was ecconpanied by a young 
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about sight years old. Wrooper Ayres identified 
ppellent Ceviness. Trooper hyres testifded 


» 


he stopped the autwunobile, chere was no hey 


in che car’s ignition switch, which was turned to the 
"on" position (fs. 16-17, 13, 23) of, 

Trooper Ayres testificd further that after being 
stoppee Czviness identifiec hiuself as James »dward 
Caviness, ene turned over to *yres an autouobile 
registration cercificate which was in the mime of 
Paul Junior Beker. Ccviness told “yres that he did 
not heave an operator's license, that he hae bought 
the automobile about three days before from the .an 
whose nae was listed on the auto registration certifi- 
cate, anc that he hed not had time to have the 
registration changea to his own nane (Bra, IBel5). 

On cross-exaninztion, tsocver “.vyres testified that he 
searcheca Ceviness, but that Caviness did not have a 


key with him that fitted the Chevrolet (Tr. 24-25). 


6/ Trooper i.yces testified that ignition switches 
on che Chevrolet wodel involved coulc se turned 
On ont cic without a key (Tr. 19-22). 
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Caviness, a witness in nis own behalf, testified 
chet in .iid-June of 196%, he was living in the District 
Of Coluubia, anc was working as a waiter et the iver 
Roma Country Club, located in .-xyland some thirty-one 
ailes fro: the Distric’ Ceviness hod need of a car, 
he testified, for cransportaction to ané frou work, and 
accordingly "started asking around" concerning old cars 


thac were on sale (fr. 40-42). 


Czviness further testified that on itonday, June 20, 


1966, /c was in Browm's Bar in the District of Colusbia, 
There, he relzted his need for a car to a friend, 
william Blair, who also was a waiter. 3 bar acquaintance, 
known to Ceviness only by his nickname, "Red Bunky," 
told Caviness that he had a car parked nearby which 

he would sell for $100.00. :ccompanied by Blair, 
Caviness and Bunky went to the place where the car was 
Parked, anc found that the car's battery was dead. 

They, Blaiz, Cnviness, and sunky, then pushed the 
automobile to a garage to have the Dattery charged. 
Ascertaining that there was a hole in the car's 


muffler, Cayviness bickered with Bunky about the sale 


~1z.~ 
Jltinately, Bunlkiy cayceed to = szle price of 
275.06, Of which $35.00 was to be paic foxrthwita and 
the balance on the next Fridzy. Cxviness, Bunky, and 
Blair chen recurned to the ber, where Caviness gave 
Bunky $35.09 anc sreceiveé in return a handwritten 
récéipt, the key to the car, and an autonobile 
registration certificate bearing che naxe of Paul 
Buker (To. “2-44, 45, 2%, 51-52). Caviness testified 
chat he agsumec chat Bunky was in fact Paul Baker, 
"pecause I didn't know his. [Bunky] personally" © (Tr. 
5)- 

Caviness also testified that the following i:ednesdzy, 
June 22, he started to Grive to North Caroline accompanied 
by his son. The purpose of the trip was to leave the 
son in North Carolina while Caviness' wife was in a}. 


hospital. ft was on this trip that ¢ viness was stopped Pa 


by Pooper syres (Tr. 25). 
Coviness further testified that he turned over ape 


to the Virginia police, the key and the receipt that oe 
(e) 


Bunky hac given him, but that when aa F.B.I. investi- 


gator checked his propexty, "there was no key ané written 
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ceceipt cithexs and a couple of other ites in wy 
wallet was uivsing"(Te. <5, 46, 51). 

Ceviness also testified that after he vies released 
the district court in Scptember 1955, he returned 
Brown's Ber saveral tings, to locate red 3unky. 

> was unsuccessiul, however, aecause “nobody really 


Racw who he was." A bar naid, who "said they didn't 


know his real nance cither," told Caviness that she had 


Fahad rae ne “ 7 
acard that Bunky was in jail ai: the time (fr. 47) Y/ 
On cross-exaiination, Caviness testifiec that 
in June 1965, tilliaw clair lived ir. the Soucneast 
Section of the District. Cavinzss could not state, 
however, wnere Blair was living in October 1963, when 
Caviness was cried, because "we naven't been able to 
locate his" 
“usstioncd by the district court, itz. Ruffner, 
Ceaviness’ attorney, steted chat an F.3B.I. agent 
hac "spenS cuite a bit of time to find a Red 
Bunky and could not do so." The ‘went, ix. 2uffnaer 
st ted, nad aso .ace an unsuccessful check o£ the 


police departuent's nickna:e file in zn effort to 
identify Bunky (Tr. 55). 
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It. NOW-RGECCRD FCTS 
lL. The attorney appointed by this Court to 
represent Caviness incervieweo hi.c»pcrsonally on 
June 2, bool ake ot bac, Coviness celatec che 
followiny; 
“Steer his release by she cistrice court 
on nis pexson=1 bone in Septe:ser 1966, Caviness 
returned to work as a waite. at the River oad 
Country Club, inioccyl.od. He worked there through inost 
of Deceuwer 1IEEC. In Janavry and February 1967, Coviness 
worked at the Lawyers’ and Touch€own Ciubs in tic District 
of Coluisia. In iierch 1967, Caviness went to Jacksonville, 


Worth Cs. é c ly h his sick father. Me re- 


mained in#Nerth Garolins until early “sugust 1967, when 
¥ gu 


he returned to the District of Colu.bia. Leter that 
month, Coviness went back to cfo.th Carolina, ond 
remainec there until wid-January 196°, when he was 


arrested by We th Carolina Stute authorities. He was 


confined in worti. Czrolina thereafter until his return 


to the District of Coluubie in Septciuber 1950. 
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Aw the time of his release by the district 

court in Scptewber 1966, Caviness arranged with his 
court-2spointec lewyer, xobert 2. Miles, BSCe., chat 
should wv. Niles wish to cet in touen with han, 
Ceaviness coulc be veacheé zt the nome of Charles '\:arren, 

} Corcoran Street, 3. i., ',.ashington, D. Cc. At 
tines, when he was in the District, Caviness inquired 
of sic. ‘oo rfen about a messace from ot, Siles, but 
he was always told that vr. Wikes:. had not been heard 
frou. In January 1967, ix. Yarren dia tell caviness 
that a lawyer, a jix. Ruffmec, had called. sot knowing 
who iic. Ruffner was, ené assu;.ing that he was an 
attorney who represented Caviness' estranged wite, 


Caviness cid not return iz. Rufiner's cali.2/ 


In August 1967, Ceviness went to the District of 


Colu.bia Corporation Counsel's office to ascertzin the 


Naiuce Of his lawve; ve Rad lost iix. Niles' caré, and 


could not xecall his nae. Caviness' purpose in thus 
7 Pre ter mane ea he zi 1 - 
7/ 28 set forth above, note 2, ix. Ructner was Gaviness' 


court-appointed attorney, succeeding .ix. Niles who 
was réleaseé by court oxder dated Decenber 39, 1966. 
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inquiring about ‘ix. Niles wes to ascertzin the status 
of the cri.inal charges then pending against 


the Cistrict court. “Ltnough he inevired of several 


persons at the Corporation Counsel's office, Ceviness 
receives no pextinent infor:iation about -*. Niles or 
his case. Ceviness, howeve:, sade no inoviry at the 
txict court clerk's office about is. Niles or the 
Status of the charges against hin. 
Shortly after his release by the district court 


6G, Caviness spoke totillian Blair in the District. 


u@, Blaiz told Civiness that he would appear 


anc cestify on Caviness' 2ehalf -- i.e., corroborate 


Caviness’ testinony with respect to Caviness' purchase 
of a Chevrolet automobile froi: Red Bunkey. However, 

when Caviness returned to North Carolina in i.arch 1967, 
he lost track of Blair's whereabouts. Upon his return 
to the istrict of Coluubiz in September 1365 to stand 
trial, C:..viness acteupted to ascertain Blair's where- 
abouts through his cousin, Garland \.illianms, 300 
Longfellow Street, N. u., \ shington, D.C. ic. villians 


told Caviness that vpon inquiry he hac learned that 
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he was Livin at an unknown address. 
2. In response to an incviry by the attorney 


appointee by this Court to represent Caviness, ux. 


Ruffner, who sppeareé on behalf of Caviness at his 


Gistrict court trial, replied by letter dated June 


196), in part as follows: 


iit. Caviness was charged with an 
offense which took place on or about June 16; 
1gcc. The first opportunity I had to con- 
sult with hin concerning this matter was in 
early September 1963. Ht that time he 
mentioned to we thet one -‘illiam Blair 
might be an alidi witness for hin. The 
only information he coulé give we about 
Blair was that he had been a waiter at the 
University Club. In an attenpt to locate 
Blair, I called the University Club and was 
informed that he had worked there from June 1964 
to February 1965. iir. Ceviness was unable to 
give we any other leads as to his whereabouts 
ane he was never located. 
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ARGUMENT 


THE DELAY BETWEEN CAVINESS' ARREST 
AND CONVICTION CONSTITUTES A DENIAL 
OF CAVINESS' SIXTH AMENDMENT RIGHT 
TO A SPEEDY TRIAL 


(With respect to Point I, Appellant 
desires the Court to read the follow- 
ing pages from the Reporter's Trans- 
cript: Tr. 42-45, 47-48, 51-52) 


Appellant here contends that he was deprived 


of his Sixth! Amendment right to a speedy ree 


The applicable general principles are set forth in 


Hedgepeth v. United States, 124 App. D.C. 291, 294- 


295, 364 F. 2d 952 (1966) where this Courtksaid: 


Whether! a delay in bringing a defendant 
to trial results in a denial of his right 
to a speedy trial requires an analysis of 
the particular circumstances of each case. 
There is no touchstone of time which sets 
a fixed maximui period that automatically 
requires application of the Sixth Amend- 
ment and dismissal of the indictment. 
Time is but one factor, albeit the most 
important; the longer the time between 
arrest and trial, the heavier the burden 


8/ “In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial...." 
U. S. Constitution, Amendment 6S. 


~-18- 


of the Government in arguing that the 
right to a speedy trial has not been 
abridged. Other factors to be con- 
sidered are the reasons for the delay, 

the diligence vel non of prosecutor, 
court, and defense counsel, and the likeli- 
hood, or at least reasonable possibility, 
that defendant has been prejudiced by the 
delay. It must be borne in mind that the 
prosecution, not the defense, is charged 
with bringing a case to trial. The 
Government may not 'sit back’ and then 
argue that defendant's inaction con- 
clusively waived his right to a speedy 
trial. On the other hand, it is equally 
clear that the Constitution cannot be 
applied so as to reward defense counsel 
who tolerates delay for tactical reasons. 
[Footnotes omitted] 2/ 


As shown by the record, Caviness was arrested in 
Hanover County, Virginia, on June 22, 1966, and was 


indicted on August 8, 1966. He was incarcerated in 


the District of Columbia from July 14, 1966, until 


September 2, 1966, when he was released from jail on 
his personal bond. The order releasing Caviness set- 


forth—that—his—enliargementwas—necessary—_se—thet—he— 


See also United States v. Ewell, 383 U.S. 116 120 
(1965) ; Pollard v. united States, 352 U.S. 354, 
361-362 (1957); Beavers v. Haubert, 198 U.S. 77, 87 
(1905) +; Smith v. United States, 118 App. D.c. 38, 
41, 46-50, 33 PF. 2d 784 (1964). 
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witness—known—te—defendant—oniy bya mitKhame Tre 
xelease_order,_toweves, placed no restrictions on 
Caviness'. movements. 

On March 23, 1967, Caviness' court-appointed counsel 
moved the district court to withdraw as counsel, and, 
in support of the motion, stated to the court that he 
could not contact or locate Caviness. The court 
denied the motion on March 31, 1967, “pending ascertain- 


ment by U. S. Atty. of any violation of conditions of 


defendant's release on personal recognizance." However, 


so far as the record shows, neither the court nor the 
United States Attorney took any further action to find 
Caviness, either in March 1967 or thereafter. Thus, 
the court was never notified by the United States 
Attorney that Caviness had violated the conditions 

of his release -- as, indeed, he had not -- and there 
is no showing by the United States Attorney that any 
steps were taken to locate Caviness, although counsel's 
motion clearly placed him on notice that Caviness 


was missing. 
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On September 7, 1967, approximately 15 months 
saan AS A ee Se ee 


after his arrest and some 14 plus months after he 


was returned to the the District of Columbia after his 
Spe ete oar od + Cotumbia arcer ni 


arrest, Caviness' case was called for trial. About 


a week before the trial date, the district court 
Assignment Commissioner sent a routine letter to 
Caviness at his last known address informing him 

that his trial had been scheduled. Again, there is 
nothing in the record to show that anything else was 
done to inform Caviness about the trial date, despite 
the fact that the district court and the united States 
Attorney were still on notice that Caviness was missing. 
Caviness, as could have been expected, did not appear 
for trial on September 7, and a bench warrant was 
issued for his arrest. Again, nothing is shown A to 
what steps, if any, were then taken to enforce the 
warrant. Caviness' case was called for trial a second 
time on March 25, 1968, and again Caviness did not 
appear; but there is nothing in the record to show 
that on this occasion even a formal notification o£ the 


trial date was addressed to Caviness. 
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Caviness was ultimately brought to trial on 
———— S 


October 17, 1968 -- but only after he, himself, had, ry 
ee ee 


on July 16, 1968, sent a handwritten letter to the 


district court from his then place of incarceration 

in North Carolina, in which he requested that he be 

granted a "Fast and Speedy Trail [sic] ."29/ Caviness 

was thus brought to trial some 28 months after his 
original arrest, and some 27 months after he had 

been brought to the District of Columbia under arrest. 
At his trial in the district court, Caviness 

produced no one to corroborate his testimony to the 

effect that in an arms length transaction he had pur- 
chased the car he was subsequently charged with having 
unlawfully used and transported. According to Caviness 

(Tr. 42-43, 51-52), however, a William Blair had wit- 

nessed the entire purchase transaction, but could not 

be located at the time of the trial. It appears, 

10/ That Caviness was incarcerated in North Carolina 
is here not material. For Caviness' incarceration 
in North Carolina began on January 18, 1968, which 
was some four months after the September 7, 1967, 


date on which his case was originally called for 
trial in the district court. 


pi 
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moreover, based on Caviness' statements to counsel 
(supra, p. 15), that Blair had indicated to Caviness 
that he was willing to testify for Caviness, but that 
Blair had disappeared sometime after March 1967. 

It is arguable, of course, that in judging whether 
Caviness was granted a speedy trial, the crucial date 
is September 7, 1967, when Caviness' case was first 
called, and not October 17, 1968, when Caviness' trial 
actually began. It is submitted that such an argument 


is not persuasive, however, in view of the fact that 


in 1966 and his trial in 1968 is attributable to his 


none of the delay between the date of Caviness' arrest tol 
[ 
ow 


fault. Admittedly, had Caviness appeared in September 
1967, one year of the total delay would have been avoided. 
But that Caviness did not thus appear hardly can be 

said to have been his fault; for, as is set forth above, 
no restriction whatever was placed on Caviness when 

he was released from custody in September 1966, and 

there is no showing that he knew of the scheduling of 

the September 1967 trial date. on the other hand, there 


is an affirmative record showing that the district: court 


and the United States Attorney were arguably at fault 
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in Caviness' non-appearance for it is established 

that they both knew as early as March 1967 that 

Caviness was missing, but neither apparently took 

steps to have him found. 

But even if the September 7, 1967 trial date is 
treated as determinative, the fact remains that Caviness' 
trial was not called until some 14 months after he had 
been returned: to the control of the District of Columbia 
authorities following his arrest the month before. 

And the fact also remains that Blair in all likeli- 
hood would not have been available in September 1967, 
for, as Caviness stated to counsel, Caviness lost 
track of Blair in March 1967. Thus, in view of the 
‘actual delay that transpired, the non-availability of 
Blair as a corroborating witness certainly creates 
"the likelihood or at least reasonable probability, 
that defendant has been prejudiced by the delay." 


Hedgepeth v. United States, supra. Cf. Dockery v.- 


United States, 129 App. D. C. 243, 244, 393 F.2d 620 


(1968) ; United States v. Ewell, 383 u.S. 116, 122 (1965). 


-24- 


Significantly, too, there is no showing in the record 


before the Court that the Government made a "diligent 


effort" to locate Blair. See Ward v. United States, 
WeQe.S. App. D.c. 311, 346 F.2d 423 (1965). 

The fact that only one person, Blair, witnessed 
Caviness' purchase of the automobile, and thus only 
one person, Blair, could corroborate Caviness' 
testimony serves to distinguish Wilkins v. United 
States, 129 App. D. C. 397, 388, 395 F.2d 620 (1968), 
and Blunt v. United States, ___—s_s App. D. C. S 
404 F.2d 1283, 1287 (1968), where this Court reseceea 
claims that defendants had suffered Sixth Amendment 
prejudice because of the non-availability, after 
delay, of witnesses who would have provided the 
defendants with alibis. Thus in Wilkins, although 
one "alibi" witness had died before the trial was” 
held, the Court noted that the defendant was aieine 
that other persons had also been present at an "alibi" 
birthday party, but none of them had come forward to 


testify, and none had been sought by subpoena. 
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Similarly, in ‘Blunt, where one alleged witness was 
dead, one had left the jurisdiction, and others 
allegedly could not remember what had happened, the 
Court pointed out that the defendant's alibi placed 
him in the company of his mother, sister, and girl 
friend, and it strained the court's credulity to 
believe that such "intimates" could not remember 
events that happened on the day the defendant was 
arrested. 

This Court has indicated that the existence of 
court “preference” in hearing cases in which a defendant 
was incarcerated pending trial, is of considerable weight 


on the prosecutor's side in evaluating issues of delay 


in a "speedy trial" context. See Dockery v. United 


States, supra; Wilkins v. united States, supra. Of 
course, no such claim has yet been advanced in this 
case, but one’ almost surely may be anticipated. It is 
respectfully submitted, however, that the Supreme 
Court's recent opinion in Klopfer v. North Carolina, 


386 U.S. 213 (1967), renders both court "preference" 
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and non-incarceration as immaterial to a defendant's 
Sixth Amendment right to a speedy trial. In Klopfer, 
at the State prosecutor's request, a "nolle prosequi 
with leave" order was entered over the defendant's 


objection based on his right to a speedy trial. Under 


such an order, an accused is discharged from custody, 


but remains subject to prosecution at any time in 
the future at the discretion of the prosecutor. The 
Supreme Court held in Klopfer that by indefinitely 
postponing prosecution on the indictment over the 
defendant's objection and without stated justification, 
the State denied the defendant the right to a speedy 
trial guaranteed him by the Sixth and Fourteenth Amend- 
ments. With respect to the fact that the defendant 
had been released from custody under the North Carolina 
procedure, the Supreme Court said (386 U.S. at 221-222) : 
We too believe that the position taken by 

the Court below was erroneous. The petitioner 

is not relieved of the limitations placed upon 

his prosecution merely because its suspension 

permits him to go 'whithersoever he will.' 

The pendency of the indictment may subject 


him to public scorn and deprive him of employ- 
ment, and almost certainly will force 
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curtailment of his speech, associations 

and participation in unpopular causes. 

By indefinitely prolonging this oppression, 
as well as the ‘anxiety and concern accompany=- 
ing public accusation,’ the criminal 
procedure condoned in this case by the 
Supreme Court of North Carolina clearly 
denies the petitioner the right to a speedy 
trial which we hold is guaranteed to him 
by the Sixth Amendment of the Constitution 
of the United States. [Footnote deleted.] 


So here, the fact that Caviness was released from 
custody by the District of Columbia authorities in 


September 1966 cannot be a controlling consideration. 


CONCLUSION 
For the foregoing reasons, it is submitted that 


the indictment against Caviness should be dismissed. 


Respectfully submitted, 


Stanley R. Strauss 
Attorney for Appellant 


(Appointed by this Court.) 


July, 1969 
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PPENDIX 


The xelevont statutory provisions arc set forth 
below : 

Title 22 of the District of Columbia Code, Sec. 2204: 

Unauthorized usc of vehicles. 


hny pexson who, without che consent of 
the owner shall take, use, operatc, or renove, 
or cause to be takcn, used, operated, or 
rewmovec from a garaye, stable, or other 
building, or from any pl.ce or locality on 
@ public or private highway, park, parkway, 
street, lot, field, inclosure, or spacc, 
an autonobile or rniotor vehicle, and operate 
ox drive or cause the sauce to be operated or ) 
driven for his own profit, use or puzpose shall 
be punished by a fine not exceeding one 
thousané dollars or imprisonment not exceeding 
five years, or both such fine and inprisonient. 


* * 


Title 13 of the Unicce States Code, Section 2312: 


Yransportztion of stolen vehicles. 
whoever transports in interstate or 

foreign cornunerce a zocor vehicle or air- 

craft, knowing the saue to have been stolen, 

shall be fined not uore than $5,000 or 

imprisoned not wore than five years, or 

both. 
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REFERENCES AND RULINGS 
The following ruling is pertinent: Order of 


the District Court, dated January 8, 1970, denving 


appellant's Motion To Dismiss The Indictment 


(Supplemented Record on Appeal) . 
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INTRODUCTORY STATEMENT 

On July 7, 1969, appellant, James Edward 
Caviness, filed a brief in this Court in which 
the contention was made that Caviness hac been 
deprived of his constitutional right to a sveedy 
trial. To support that contention, the brief 
recitee and relied upon: (1) certain record 
facts; and (2) other matters, not part of the 
record on appeal, but clearly identified in the 
brief as "Non-Record Facts." Such “Non-Record 
Facts," which were set forth at pages 13-16 of 
appellant's brief, were derived from an interview 
on June 24, 1969, between Caviness and his court- 
appointed appellate attorney, and a letter written 
to the latter attorney by Caviness' trial counsel. 

On August 22, 1969, appellee, the Government, 
filed a motion in this Court, in which it requested 
the Court to strike from appellant's brief the 
"Non-Record Facts” therein set forth. On August 29, 
1969, appellant filed an Opposition to the 


Government's motion to strike. Thereafter, on 


October 3, 1969, this Court sua sponte, ordered 
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that the record en appeal be remanded “to permit 
the appellant te file a rotion to dismiss the 
indictment and to nermit the District Court to 
consider the roticn." The order also directed 
the Clerk of the District Court to return the 
record on appeal supplemented hy the proceedings 
had on remand, and recited further that this 
Court was retaining jurisdiction over the appeal 
and was holding in abeyance further consideration 
of appellee's motion to strike pending the return 
of the supplemented record. 

On October 28, 1969, appellant, acting pursuant 
to this Court's remand order, filed in the 
District Court a Motion To Dismiss The Indictment 
(Supplemented Record on Appeal). The motion 


presented essentially the same argument that had 


been made in appellant's original brief to this 


Court, and was supported by an affidavit in 
which appellant affirmed under oath the statements 
he had made on June 24, 1969, to his appellate 


attorney. 
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On Moverber 17, 1969, a hearing was held 
in the District Court (Judge George L. Hart, 
Jr.) on appellant’s motion to dismiss. Appellant 
was callec as «+ witness and cave testimony in 
support of the motion. The Government calleé as 
a witness an agent of the Federal Bureau of 
Investigation, who also gave testimony. At the 
close of the hearing, the District Court found 
orally that any delay that had been occasioned 
in appellant's trial was the result of appellant's 
own actions, and that, in any event, appellant 
had not been prejudiced by such delay because 
there was considerable doubt as to the existence 
of a William Blair, a witness material to appellant's 
defense whom appellant had not been able to 
locate at the time of appellant's trial (Supp. 


/ 
Tr. 53-54). 


1. References in this brief designated "Supp. 
Tr." are to the transcript of the proceedings 
in the District Court on November 17, 1969. 
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On January &, 1970, the District Court 
issued an Order in which the Court concluded 
that as a matter of law anpellant had not been 
deprived of his right to a speedy trial, and 
in which the Court denied appellant's motion 


2/ 
to dismiss the indictment. 


THE EVIDENCE ADDUCED AT THE 
REMANDED HEARING 

A. As statec, appellant Caviness testified 
at the District Court hearing held on November 17, 
1969, on appellant's motion to dismiss the indict- 
ment. Caviness' testimony, which was largely 
uncontradicted by the Government, served to 
place in evidence as record facts the following 
occurrences previously identified in appellant's 


original brief (pp. 13-15) as "non-record facts:" 


By order dated December 9, 1969, this Court 
granted appellant permission to file a 
supplemental brief within 15 days after the 
supplemented record on appeal had been filed 
with the Court. The sunplemented record 
was docketed in this Court on January 13, 
1970. 


$ 
1. After his release on personal bond 
by the District Court in Sertemher 1965, Caviness 
returned to work as a waiter at the River Road 
Country Club in Marvland. He worked there until 
mid-December 1966. Hs then undertook work as a 
part-time waiter at various places, and continued 
this work until the latter part of February 1967. 
In the first vart of Narch 1947, Caviness went to 
North Carolina because his father was sick. He 
remained in North Carolina until August 1967. 
He then returned to the District of Columbia, 
where he stayed for approximately three weeks. 
Caviness then went back to North Carolina and 
remained there until January 1968. (Supp. Tr. 


14-15.) Caviness was arrested in North Carolina 


in January 196€, was convicted for possession of 


stolen goods, an electric stove, and was then 
confined to jail in North Carolina (Supp. Tr. 15, 
26-27). 

2. At the time of his release by the 
District Court in September 1966, Caviness arranged 


with his then court-appointed trial attorney, 


— ye 

Robert A. Niles, Escuire, that should Niles wish 
to get in touch with him, Caviness could be 
reached at the home of Charles Warren, 1458 
Corcoran Street, N. W., Washington, D. C., whose 
name, address, anc telephone number Caviness 

had given to Niles. However, so far as Caviness 
knows, Mr. Niles never attempted to reach him 
(Suop. Tr. 16-17). 

Caviness did not learn until sometime 
after January 1968 that Mr. Niles had been relieved 
of the appointment as his counsel, and had been 
replaced by Ernest L. Ruffner, Esquire -- facts 
which he learned only through a letter written 
by Ifr. Ruffner and sent to Caviness' place 
of confinement in North Carolina (Supp. Tr. 15- 
ay More than a year before, in January 1967, 
when Caviness was living at the “warren home in 


the District of Columbia, Mrs. Warren had told 


3. in fact, ur. Niles was relieved by District 
Court order dated December 30, 1966 (Record- 
Order Appointing Counsel). 
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Caviness that a Mr. Ruffner, a lawyer, had telephoned 
him. Caviness ‘cid not return the call because 
he did not recognize Ruffner‘s identity, ane also 
because Caviness, who was separated from his wife 
and was havine trouble with both his wife and 
crediters, assumed that Ruffner was his wife's 
attorney (Supp. Tr. 17-18, 28-29. 42). 

3. In August 1967, during his three- 
week stay in the District of Columbia following 


his return from North Carolina, Caviness went 


to the office of the D. C. Corporation Counsel in 


an effort to locate ifr. Niles, whom Caviness 

still regarded as his court-appointed counsel. 
Caviness had seen Niles on but one occasion when 
Niles, a “whole year" before, had appeared in 

court on Caviness‘ behalf. Since that time 
Caviness had lost a business card Niles had 

given him, on which Niles' name, address, and 

phone number were written, and Caviness had also 
forgotten Niles’ name (Supp. Tr. 16, 37, 41-42). 
The Corporation Counsel was unable to help Caviness 


in his quest (Supp. Tr. 16). 
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&. Within a few days after his release 
on ;ersonal bond in Sentember 1966, Caviness had 
a conversation with "illiam Blair who, according 
to Caviness' testimony at his trial in October 
1968, nad been present when Caviness had purchased 
the stolen automobile involved in Caviness' case. 
Caviness told Blair «shat had haprened to him 
concerning the automobile, and asked Blair 
whether "he [woulda] cooperate with a statement 


that I gave the FBI when they talked to me... ." 


Blair told Caviness that he would in fact coonerate > 


(Supp. Tr. 18, 37-38). Caviness rerorted by 
telephone to his then-attorney Niles that he had 
located Blair (Sunp. Tr. 23, 39). Caviness had 
other conversations with Blair before Caviness 
departed for iiorth Carolina in March 1967, but 
cid not speak to him after that time (Supp. 
Tr. 19). 

In August 1967, uron returning to the 
District from North Carolina, Caviness inquired 


about Slair, but learned from Blair's girl friend 
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that Blair had moved to Long Island, New York 
(Supp. 19-20, 39-40). 

In the fall of 1968, Caviness unsuccessfully 
attemptec to locate Plair throuch Blair's 
friends. At that time, Caviness also had a 
conversation with Blair's cousin, Garland 
Williams, of 300 Longfellow Street, Northwest, 
in the District of Columbia. Williams told 
Caviness that Blair was in New York, that he 
sometimes came’ to the District on weekends, but 


that Williams did not know Blair's address 
4/ 
(Supp. Tr. 20-21). 


4. In an effort to impeach Caviness, the 
Government introduced into evidence a 
document purporting to be the death certificate 
of one Garland Williamson, of 300 Longfellow 
Street, Northwest, in the District, which 
purports to show that a man named Williamson 
had diec on December 1, 1965 (Supp. Tr. 34- 
35). Significantly, however, the Government 
introduced no evidence to show that a Garland 
Williams was not living at the Longfellow 
Street address in the fall of 1968, the time 
material herein. 

In a further effort to impeach Caviness, 
the Government called as a witness Raymond 
Geisen, an F8I special agent. Geisen 
testified that on July 13, 1966, following 
Caviness' arrest in Hanover County, Virginia, 
[Footnote 4 is continued on page 11] 
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B. Also read into the record at the 
November 17, 1969, hearing, and therefore now 
constituting record evidence in the case, were 
the contents of a letter which ir. Ruffner, 


appellant's trial counsel, wrote on June 30, 


1969, to appellant's counsel on appeal (Supp. 


Tr. 31-33). This letter and its contents had 


also been identified in appellant's original 


[Footnote 4 is continued from page 10] 

he had interviewed Caviness concerning the 
circumstances under which Caviness had come 
into possession of the automobile he had 
been driving when arrested. According to 
Geisen, Caviness said during the interview 
that he had purchased the automobile from 

a Red Bunkey and that a man named "Russell" 
had been present when the purchase was made 
(Supp. Tr. 44-47). Significantly, the 
original notes Geisen made at the time of 
the July 13 interview were destroyed after 
the interview. Before testifying, according 
to Geisen, he looked at the typewritten 
"results of the interview" which were made 
some two days later (Supp. Tr. 46-47). 
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15) a¢ “non-record" matters. In part, 


Ruffner's letter said (Supp. Tr. 33): 
Mr. Caviness was charged with an 
offense which took place on or 
about June 16, 1966. ‘the first 
opportunity I had to consult with 
him concerning this matter was in 
early September 1968. At that 
time he mentioned to me that one 
William Blair might be an alibi 
witness for him. The only 
information he could give me about 
Blair was that he had been a 
waiter at the University Club. 
In an attempt to locate Blair, 
I called the University Club and 
was informed that he had worked 
there from June 1964 to February 
1965. Mr. Caviness was unable to 
give me any other leads as to his 
whereabouts and he was never 
located. 


ARGUMENT 
I. THE DISTRICT COURT IMPROPERLY DENIED 
APPELLANT'S HOTION TO DISMISS THE 
INDICTMENT 
As set forth akove, the hearing held in 
the District Court on appellant's motion to 
dismiss the indictment resulted in the expansion 


of the record on appeal to include evidence 


concerning matters previously identified in 


appellant's original brief as constituting 
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“non-record facts." The evidence thus adduced 
has been recapitulateec above, pp. 6-12 
The facts cerived from such evidence were anong 
those appellant relied on to supnort the argument 
in his original bricf, pp. 17-27, that the delay 
in bringing appellant to trial deprived him of 
his right to a speedy trial. Appellant adheres 
to that argument, and respectfully asks this 
Court to consider it in appraising the District 
Court's ruling denying appellant's motion to 
dismiss the indictment. 

Appellant submits, moreover, that the argument 
in appellant's original brief demonstrates that 
the District Court erred in finding (Supp. 

Tr. 53-54) that “any delay that was occasioned 
in this trial was a result of the defendant's 
actions, and not the actions of the Government." 
That appellant may have contributed to the delay 
by removing himself to North Carolina cannot be 
gainsaid. But the District Court certainly 


overstated the matter when it placed the entire 


blame for the delay on appellant. The District 


aaa 
Court's finding is somewhat surprising, moreover, 
in view of the fact that the District Court 
clearly recognized (Supp. Tr. 50, 51) that 
appellant was released from custody on his 
personal recognizance and without the imnosition 
of any conditions cn his actions or restrictions 
on his movements, that his release occurred 
"on the eve of the Bail Reform Act," and that 
the latter Act realistically allows the imposition 


of stringent conditions on the movements of a 


5/ 
released person accused of a noncapital offense. 


18 U.S.C. §3146, as enacted by the "Bail 

Reform Act of 1966," 80 Stat. 214, provides, 

in subparagraph (a) (2), that ". . . restrictions 
on the travel, association, or place of 

abode of the person during the period of 
release" may be placed on a charged person 

who is released in a noncapital case prior 

to trial. 
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The District Court's finding (Supp. Tr. 54) 


that Caviness was not prejudiced because of the 


delay in bringing him to trial, is also questionable. 


In this connection, the District Court, relying 
on the testimony of FBI Agent Geisen (See note 4, 
above) that appellant had named one Russell as 
having witnessed the autcmMobile-purchase trans- 
action, expressed doubt as to the "existence" 

of William Blair, the person named by appellant 
as having witnessed the transaction. It is to 

be noted, however, that Agent Geisen testified 
more than three years after he had interviewed 
appellant, and that he testified not on the basis 
of his original notes which had been destroyed, 
but rather on the basis of a transcribed copy 

of such notes. Certainly, the possibility of 

a mistake having crept into the transcribed notes 
is manifest. In any event, the Government, 

which bears the prime responsibility for the 
delay in bringing Caviness to trial, ought not 

at this late date be allowed to escape the 


consequence of its actions simply by creating 


a mere doubt as to Blair's presence at the 
crucial time. It is submitted that in the 


circumstances, the Government's »roof being 


considerably less than conclusive, any doubt 


about the matter sould, as a matter of law, 


be rescolvec in appellant's favor. 


CONCLUSION 
For the foregoing reasons, the District 
Court's ruling on appellant's motion to dismiss 
the indictment should be reversed, and the 


indictment against appellant should be dismissed. 


Respectfully submitted, 


Stanley R. Strauss 
Attorney for Appellant 


(Appointed by this Court.) 


Date: January 27, 1970 


